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IN THE

United States Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

THE OWYHEE LAND AND IRRIGATION COM.
PANY, Plaintiff in Error,

vs.

C. C. TAUTPHAS, Defendant in Error,

BRIEF OF DEFENDANT IN ERROR.

Upon Writ of Error to the United States Circuit Court

for the District of Idaho^ Central Division.

Statement of Facts.

This is an action to recover the balance due on ;i written

contract made and entered into hv and between the plain-

titf and defendant in error for the construction of a cer-

tain canal in Ow^'hee County, Idaho, in accordance with

certain plans and specifications, and at the price specified

in said contract. The defendant in its answer dcnictl the

execution of the contract sue<l on, the c(»iiii)leti()n an<l ac-

ceptance of the canal mentioned, and that there is any-

thing due upon said contract, by reason of the fact that

there was no contract entered into. By way of further an-

swer, plaintitf in error pleads a judgment oblainecl in

the lower court by the American Loan & Trust Company

against the defendant in error licicin, amounting to the

sum of 150.21, and that the same has not been ]>:ii(l. Un-

der tlie denials of the answer if it is sliown Iiy llie jdaintiff

that the contract sued on herein was entered iiit«» between



the parties, or between the defendant in error and tlie

President of the phiintiff in error, the plaintiff in error

afterwards ratifying the contract, tlien there is no dis-

pute as to any facts set up in the complaint, for the reason

that the denials are based solely on the ground that the

contract set forth was neyer made. The former action

pleaded by the plaintiff in error was for the foreclosure

of a lien, wherein the defendant in error claimed a lien

against the property of the plaintiff in error under the

statutes of Idaho. This action was dismissed upon the

ground that the Acts of the Legislature of the State of

Idaho upon which, as an equitable action, it was based,

were, under the rulings of the Supreme Court of Idaho,

unconstitutionally enacted, and, therefore, yoid; and the

record shows the only question raised and determined in

that action was as to the right of the defendant in error

to a lien upon the property of the plaintiff in error. This

decree of dismissal does not in any wise affect the right

of the defendant in error to sue for the amount due upon

the contract. The counter claim mentioned in sub-diyision

6 of the complaint is for the costs incurred in that suit,

and we are willing to concede is an amount owed by this

defendant in error to the plaintiff in error herein, and it

is a proper offset to the amount owed by the plaintiff in

error to the extent of the counter claim.

A jury in this case was expressly waiyed by written stip-

ulation between counsel for the respectiye parties.

Argument.

As we yiew this case under the decisions, a jury haying

been expressly waiyed by written stipulation, this Court

will not examine the eyidence to determine its sufficiency

and effect, but only inquire if there is any eyidence at all

to support the findings of fact. As to the weight and ef-

fect of the eyidence, the findings of the trial court were as

conclusiye as the yerdict of a jury.



state National U;ink of I'oi-t WOrili vs. Smitli, :{(;

C. C. A. 411'.

Lclnicn vs. Di.xoii, 148 U. S. 71.

It will bt' iioLiec'd that tlic plaiiililT in ciior lakes no

exception to the findiujiis of fact upon which tin- jiid^^inciit

herein is based, but asUs for a rcvci-sai of the judj^inent

upon the grounds that the Court behtw eri-eil in ihe a<l-

uiission of certain evidence ottered by the defendant in

error and objected to by the plaintitt" in error and excep-

tions saved, which said assignments are enumerated in

the transcript; so that the only questions raised on this

appeal are questions upon the introduction of certain evi-

dence and documents,

IVll the assignments of error raise the same general ques-

tion, but for convenience we will group them into three

separate groups. The first group includes assignments

Nos. 1 and 2, and are to the ett'ect that the Court erred in

overruling the objection interposed by counsel for plaintitt"

in error to the introduction in evidence of a certified c«q>y

of the certificate of appointment of Charles L. Wing and

A. J. Wiley, at ditferent times, as the statutory agents of

the corporation, and marked as plaintitt"'s Exhibits "A"

and ''B" herein, and found at pages 43 to 40 of transcript.

Counsel for plaintitt' in error base their objection upon the

ground that it was not the best evidence that Phillips was

the President of the. corporation, the ]»laintilV in erroi- here-

in. Even if counsel's contention is correct, and the certili-

cates themselves standing alone are not the best evidence,

still we find in the opinion of the Court, page 2J) of tran-

script, that a motion was made that the ]daintitt" in error

herein produce in evidence certain books and <locuments

relating to the contract, which it failed to do, ;nid at-

tempted to excuse such failure by tlic allidavit of its Treas-

urer, which was not deemed siiHicient by the Court below.



All of this is a matter of record in the lower court and

was taken into consideration by his Honor, Judge Beatty,

in making his findings and conclusions and judgment in

this case, as shown by the opinion at pages 28 to 30 of

the transcript, and even as secondary evidence, were prop-

erly admitted. But, we contend, that these documents be-

ing not only sealed with the seal of the corporation, but

acknowledged in due form by a proper officer, and filed

with the proper officer of this State in accordance Avith the

constitution and laws thereof, became a part of the records

of the plaintiff in error, and were, therefore, a portion of

the best evidence of the fact that Phillips was the presi-

dent of the plaintiff in error, and are sufficient, in the ab-

sence of any evidence to the contrary, to show that he ^y^s

such president. And again, this evidence is supported by

the evidence of the defendant in error, and also by the

evidence of A. J. Wiley, the undisputed agent of the cor-

poration in this State.

The second group includes 3, 4, 5, 6 and 7 of assignments

of error, pages 46-7 of the transcript, and are to the effect

that the Court erred in overruling objections interposed

by counsel for plaintiff in error to certain answers made by

defendant in error and the witness Wilej' while on the

stand, as to certain conversations had with the officers

of the company, and basing the objections upon the propo-

sition that such evidence was secondary evidence. If

the contention made by us in the first instance herein is

correct, to the effect that the plaintiff in error failed to

produce the records and documents asked for by the de-

fendant in error, then the rule is too well established to

admit of any argument or citation of authorities that

it was not error to admit secondary evidence showing that

the officers mentioned were officers of the corporation,

the plaintiff' in error herein, and such evidence was prop-

erly admitted.



Till' tliinl i^i'onp consists of assi«;iiin(Mits Xos. S jiikI 0,

Jiud arc to the clfcct that the Coiii't ciTcd in jtcniiiltin^^

phiintitf in error to introduce Exhil>its "1" and "J," whicli

were two letters, one dated Providence, Khode Island, Oc-

tober 16th, 1894, enclosini'- draft for September work, as

per contract, in the sum of |1,025.00, and the other dated

Providence, Khode Island, April 24th, 1895, addressed to

the defendant in error, enclosing draft for |2,025.00, cash

payment in full for work performed in Idaho dui-inj; the

month of March, as per contract, signed by the plaintiff in

error, H, K. Blanchard, Treasurer. What we have stated

heretofore applies to this group, in so far as the letters go

to show that Phillips was the President of the plaintiff

in error; bnt we contend that the letters were admissible

for what they were worth as relating to the transaction

in question.

Block & Sons vs. Darling, 140 U. S. 234,

The 10th and last assignment of error covers in fact

all the other assignments, but is not properly a part of

any of them, and is to the effect that the Court erred in

directing or permitting a judgment to be entered in favor

of the plaintiff, the defendant in errer here, and against

the defendant, the plaintiff in error here. Under this as-

signment we will argue what is, to our mind, an issue in

this case, and upon which, in our judgment, we are en-

titled to have the judgment in this case affirmed. As

heretofore stated, and under the decisions there ci'.ed. this

Court, as we understand the law, will sustain the findings

herein if there is any evidence to sustain them,

and will sustain the judgment if the findings are

sufficient. As to the first proposition we think there

can be no question but what, after resolving all

doubts in favor of the plaintiff in error, there is ample

tevidenc^ to support the findings in this case. For the sake
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of argument we will admit that the plaintiff in error never

had a regularly called meeting of the Board of Directors

to authorize the President thereof to enter into the con-

tract sued on herein; still, we contend that the record

shows conclusively that the plaintiff in error ratified the

contract by its silence and accepting its benefits, and in

support of this contention, we will briefly quote the evi-

dence as given at the trial, which, even though it might be

held was secondary in so far as it went to show that Phil-

lips was the President of the plaintiff in error, and was

authorized to make the contract sued on, still we contend

that it was proper to show the ratification of the contract

by the plaintiff' in error. Defendant in error testifies that

he entered into the contract with Mr. Phillips, who claimed

to be the President of the plaintiff in error, at Grand View,

Idaho, and at his request he went to Providence, Rhode

Island, and visited the offices of the company, and met a

number of the Board of Directors, also Mr. Blanchard,

the Treasurer, and that the manner of payment was modi-

fied there. (Trans, page 35.) Even if the contract Avas

unauthorized, we contend that it was, and especially, in

the absence of any findings to the contrary, ratified at

this meeting.

A. J. Wiley, the engineer and statutory agent of the

plaintiff in error, testifies, beginning on page 35 of the

transcript, that he was at the company's office at Provi-

dence, Rhode Island, at one time during the building of

the canal in question, and that there was a meeting of

the Board of Directors at the company's offices where five

mcflubers of the Board were present, including Potter, a

member of the Board, and Blanchard, a member and

Treasurer, and Phillips, the President, at which the pur-

suance of the work was discussed, and that the contract

between plaintiff in error and defendant in error was fully

discussed. Which evidence we think, taken in connection



Willi tlic evidence of Hie <lefeii(l;iiil in en-oi- jihove i-efei-re*!

(<), in (lie absence of any evidence \vliale\ci- (o the con-

trary, shows conclusively thai the Dii-eciois had full

kn()wled«i-e of the contract, and of (he work that had hi-en

[)erfoi'nie(l under it.

The defendant in error was recalled and testilied, he-

|»inuinj»' on pa^e 37 of transcript, as follows

:

"I received Exhibit T in due course of mail" (Exhibit

"F' beinj? hereinbefore referred to), "also received Exhibit

M' in due course of mail." Exhibit "J" being hereinbe-

fore referred to.)

It will be noticed that the contract between the j>arties

hereto was entered into in June, 1893, and immediately

thereafter work was commenced on said canal (trans, p.

3) and continued until defendant in error completed the

work, and the same was accepted b}' the engineer of the

plaintitf in error in January, 1896, nearly three years;

and during the whole of that time the company was in

correspondence with the defendant in error, and made some

paj'ments to him in accordance with the contract during

that time, and never made any objectUm to the contract, and

not only that, but have received the benefit of the labor

performed under said contract by the defendant in I'rror,

and the completed canal was turned over to them, and the

corporation, so far as the record shows, has never been

dissolved.

The question of ratification nuiy go to the jury on very

slight evidence when the act is plainly for the benefit of

the principal.

4 Thompson's Corporations, 5312.

Fleming vs. Marine Ins. Co. 33 Am. Dec. 33.

Pitts vs. Schubert, 30 Am. Dec. 718.

When the President of a corporafion executes in its be-

half, within the scoju' of its charter, a contract which re-
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quires the concurrence of the Board of Directors, and the

Board knowing that he has done so, does not dissent with-

in a reasonable time, it will be presumed to have ratified

his act. And when a contract is made by any agent of la

corporation in its behalf, and for a purpose authorized by

its charter, and the corporation receives the benefit of the

contract without objection, it may be presumed to have

authorized or ratified the contract of its agent.

Penn. Railway Co. vs. Keokuk and H. Bridge Co.

131 U. S. 371.

Martin vs. Webb, 110 U. S. 15.

Ind. Boiling Mill vs. St. Louis F. S. & R. Co. 120 U.

S. 259.

First Nat. Bank of Hailey vs. G. V. Bryan Mining

Co. 89 Fed. Rep. 439.

Fitzgerald, Etc. Co. vs. Fitzgerald, 137 U. S. 98.

As to the question of Avhether or not the findings

and conclusions in this case are suflicient to support the

judgment, we think an inspection of the findings and con-

clusions (pp. 22 to 26 of transcript) will conclusively show

that the Court has found on every material issue raised by

the pleadings, and are amply sufficient to sustain the judg-

ment.

We contend that the record fails to show that any error

has been committed in this case, but, on the contrary',

shows that the judgment herein should be affirmed.

Respectfully submitted,

HAWLEY & PUCKETT and

E. M. WOLFE,
Attorneys for Defendant in Error.


